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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration  , 

29  CFR  Part  1910 

Access  to  Empioyee  Exposure  and 
Medical  Records;  Partial  Stay; 
Interpretations 

agency:  Occupational  Safety  and 
Health  Administration,  Labor. 

ACTION:  Partial  stay;  interpretation  of 
standard. 

summary:  OSHA  is  hereby  extending 
the  partial  administrative  stay  of  the 
access  to  employee  exposure  and 
medical  records,  29  CFTl  1910.20,  for  the 
flavor  and  fragrance  industries  for  six 
months,  to  February  15, 1982.  In 
addition,  OSHA  is  publishing 
interpretations  of  the  records  access 
standard  concerning  four  issues  which 
have  been  raised  by  interested  persons 
as  matters  of  continuing  concern.  These 
involve:  (1)  the  15-day  rule  for  responses 
to  access  requests;  (2)  access  to 
exposure  records  of  “similarly  situated” 
employees;  (3)  privileged  records 
created  solely  in  anticipation  of 
litigation;  and  (4)  employee  breaches  of 
trade  secret  confidentiality  agreements. 
DATE:  The  flavor  and  fragrance  stay  is 
extended  to  February  15, 1982. 

FOR  FURTHER  INFORMATION  CONTACT 
John  Martonik,  Occupational  Safety  and 
Health  Administration,  Room  N3608, 

U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
D.C.  20210.  Telephone  (202)  523-8031. 
SUPPLEMENTARY  INFORMATION:  The 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  today 
publishing  also  in  this  Part  IV  of  the 
Federal  Register  (FR  Doc.  81-23164)  a 
notice  of  proposed  interim  modification 
of  the  trade  secrets  provision  of  the 
records  access  standard,  29  CFR 
1910.20(f).  The  background  and 
explanation  for  the  proposed  action  is 
fully  explained  in  that  document. 

As  explained  in  that  document,  OSHA 
is  also  seeking  a  six-month  deferral  of 
the  briefing  schedule  in  the  litigation 
which  is  pending  on  union  and  industry 
challenges  to  the  standard.  Industrial 
Union  Department,  AFL-CIO  v. 
Marshall,  No.  80-1550  and  consolidated 
cases,  in  order  to  decide  whether,  and  to 
what  extent,  to  propose  modification  of 
the  standard  and  to  initiate  new 
rulemaking.  During  this  six-month 
period,  OSHA  wishes,  with  the  possible 
exception  of  modifying  the  trade  secrets 
provision,  to  maintain  the  status  quo 
with  respect  to  the  standard.  For  this 


reason,  OSHA  is  hereby  extending  the 
existing  partial  administrative  stay  for 
the  flavor  and  fragrance  industries  until 
February  15, 1982  (see  Appendix).  This 
will  enable  OSHA  to  treat  the  issues 
presented  by  the  flavor  and  fragrance 
industries  as  part  of  its  overall  review  of 
the  records  access  standard. 

Concurrently,,  OSHA  is  hereby 
publishing  the  following  interpretations 
with  respect  to  four  issues  which  have 
been  raised  by  interested  persons  as 
matters  of  concern  regarding  the  records 
access  standard. 

1.  The  15-day  rule.  The  standard 
requires  that  “*  *  *  the  employer  shall 
assure  that  access  is  provided  in  a 
reasonable  time,  place,  and  manner,  but 
in  no  event  later  than  fifteen  (15)  days 
after  the  request  for  access  is  made."  29 
CFR  1910.20(e)(l)(i).  The  use  of  the 
phrase  “reasonable  time,  place,  and 
manner”  is  intended  to  give  employers 
some  flexibility  in  responding  to 
requests.  For  example,  when  a  request  is 
unusually  broad  or  vague,  the  employer 
can  ask  for  more  detailed  information  in 
order  to  clarify  the  request.  The 
preamble  to  the  standard  recognizes 
that  what  is  a  “reasonable”  time  will 
vary  from  situation  to  situation  (45  FR 
35272).  Factors  such  as  the  location  of 
requested  records,  the  number  of 
pending  competing  requests  for  records, 
the  scope  of  a  request  and  the 
availability  of  technical  personnel 
necessary  to  process  the  request,  are  ail 
relevant  in  determining  what  is  a 
reasonable  time.  It  is  our  expectation, 
however,  that  the  vast  majority  of 
requests  for  records  can  be  satisHed 
within  15  days,  and  the  standard 
establishes  this  as  a  mandatory 
requirement. 

Regardless  of  the  literal  wording  of 
the  standard,  an  employer  cannot  be 
compelled  to  perform  an  impossible 
task,  and  OSHA  does  not  expect  the 
impossible  to  be  performed.  Our  field 
personnel  have  been  instructed  to 
enforce  the  “15  day”  requirement  of  the 
standard  as  follows: 

There  may  be  a  few  isolated  circumstances 
where  there  may  be  justification  for  not 
meeting  the  15  working  days  limit  (e.g.,  a 
large  number  of  records  must  be  photocopied 
and  mailed  across  the  country).  Do  not  cite 
where  the  employer  has  compelling 
justification  (he  is  doing  all  that  he  can  to 
assure  access)  and  has  kept  the  employee 
and/or  employee  representative  abreast  of 
the  situation.  (Draft  instruction  dated  August 
25, 1980,  Appendix  A,  pg.  5.) 

Thus,  PS  long  as  an  employer  is 
making  a  diligent,  good  faith  effort  to 
provide  requested  records  as  soon  as 
possible,  and  is  keeping  the  employee  or 
employee  representative  informed  of 


any  reasons  for  delay,  OSHA  will  not 
cite  for  violations  of  the  standard. 

2.  Exposure  records  of  "similarly 
situated”  employees.  The  standard 
requires  that  employees  and  designated 
representatives  be  provided  access  to 
“exposure  records  of  other  employees 
with  past  or  present  job  duties  or 
working  conditions  related  to  or  similar 
to  those  of  the  employee.”  29  CFR 
1910.20(e)(2)(i)(B).  The  basic  purpose  of 
this  requirement  is  to  assure  that  an 
employee  may  obtain  access  to  relevant 
exposure  information  of  other 
employees  in  similar  working 
conditions.  Access  to  this  information  is 
necessary  when  monitoring  has  been 
conducted  on  a  representative  or  sample 
basis  where  not  all  employees  are 
personally  monitored.  See  45  FR  35272. 
The  obligation  on  the  employer  is  to 
conduct  a  good  faith,  diligent  search  for 
such  records,  but  there  is  no  intent  that 
the  search' be  “heroic”  or  unusually 
disruptive  to  the  employer’s  operation. 
For  example,  if  access  to  exposure 
records  of  other  employees  at  the 
requesting  employee’s  workplace 
adequately  indicates  the  nature  of  the 
employee’s  exposure,  access  to  records 
of  other  workplaces  need  not  be 
provided.  However,  if  adequate 
exposure  records  do  not  exist  at  the 
requesting  employee’s  workplace,  but 
are  known  to  exist  at  some  other 
workplace  of  the  employer  where 
similar  work  is  performed,  access  to  this 
information  must  be  provided. 

3.  Privileged  records.  The  question 
has  been  raised  whether  an  employer 
must  provide  access  to  records  which 
6u:e  created  solely  in  anticipation  of 
litigation  and  which  are  otherwise 
privileged  from  discovery  under  the 
prevailing  rules  of  procedure  or 
evidence.  An  example  could  be  a 
medical  opinion  prepared  for  the 
employer  for  purposes  of  aiding  the 
employer’s  case  by  a  company 
physician  after  a  workmen’s 
compensation  claim  has  been  filed.  It 
has  been  OSHA’s  interpretation  that  the 
standard  does  not  contemplate  coverage 
of  such  a  record  if  the  record  would  not 
otherwise  be  available  to  the  employee 
or  his  attorney  in  the  litigation.  On  the 
other  hand,  the  mere  fact  that  a  medical 
record  (see  definition  at  29  CFR 
1910.20(c)(6))  not  originally  created  in 
anticipation  of  specific  litigation  will 
ultimately  be  used  as  evidence  in  a 
private  legal  proceeding  does  not  put  it 
outside  the  scope  of  the  standard. 

4.  Employee  breaches  of 
confidentiality  agreements.  The 
standard  permits  an  employer  to 
require,  as  a  condition  of  access  to  trade 
secret  information,  that  “The  employee 
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*  *  *  agree  in  writing  not  to  use  the 
trade  secret  information  for  the  purpose 
of  commercial  gain  and  not  to  permit 
misuse  of  the  trade  secret  information 
by  a  competitor  or  potential  competitor 
of  the  employer.”  29  CFR  1910(f)(3).  This 
provision  is  intended  to  assure  that  an 
employer’s  statutory  or  common  law 
remedies  are  effectively  brought  to  the 
requesting  employer's  attention  and  to 
preserve  an  employer’s  rights  in  the 
event  that  an  employee  attempts  to 
misuse  protected  trade  secret 
information.  45  FR  35275.  The  question 
has  been  raised  whether  an  employer  is 
entitled  to  discipline  an  employee, 
including  dismissal,  for  breach  of  an 
agreement,  or  rather  is  limited  simply  to 
a  legal  action  for  the  contractual 
violation.  It  is  OSHA’s  interpretation 
that  the  standard  does  not  so  limit  the 
permissible  sanctions  available  to  the 
employer,  and  that  disciplinary  actions 
for  breach  of  a  confidentiality 
agreement  are  solely  a  matter  of  labor- 
management  relations  about  which 
OSHA  is  strictly  neutral. 

(Secs.  6(b),  8(g],  84  Stat.  1593, 1600  (29  U.S.C. 
655, 657);  sec.  4  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553)) 

Signed  at  Washington,  D.C.,  this  4th  day  of 
August  1981. 

Thome  G.  Auchter, 

Assistant  Secretary  of  Labor. 

Appendix — ^Administrative  Stay  for 
Flavor  and  Fragrance  Industries 

The  Occupational  Safety  and  Health 
Administration  hereby  extends,  to  the 
extent  provided  below,  the 
administrative  stay  for  employers  in  the 
fragrance  or  flavor  and  extract 
manufacturing  industries.  The  stay  also 
applies  to  employers  who  are  customers 
of  the  fi'agrance  of  flavor  and  extract 
manufacturing  industries  to  the  extent 
that  they  receive  from  these  industries 
substances  which  are  subject  to  this 
stay.  Accordingly,  the  effective  dates  of 
paragraphs  (e)(2)  and  (g)  of  29  CFR 


1910.20  are  hereby  extended  for  these 
employers  until  February  15, 1982,  with 
respect  to  their  compliance  obligations 
to  provide  access  to  records  which 
would  disclose  the  identity  of  trade 
secret  substances  meeting  the  definition 
of  “toxic  substance  or  harmful  physical 
agent,”  as  defined  in  29  CFR  1910.20(c) 
(11),  unless  such  substance  to  which 
employees  are  "exposed,”  as  defined  in 
29  CFR  1910.20(c)(8),  comes  within  one 
of  the  following  categories: 

(1)  highly  toxic  material: 

(2)  carcinogen;  and 

(3)  reproductive  toxin. 

For  the  purposes  of  this  administrative 
stay,  the  following  definitions  shall 
apply: 

(1)  "Carcinogen”  means  substance  or 
mixture  which  is  known  to  be  a 
Potential  Occupational  Carcinogen  as 
specified  in  29  CFR  1990.103  and 
qualified  in  29  CFR  1990.143-.144;  (45  FR 
5282,  et  seq.,  January  22, 1980)  or  as 
identified  in  a  previous  Occupational 
Safety  and  Health  Administration 
regulation  as  a  carcinogen  (29  CFR  Part 
1910,  Subpart  Z). 

(2)  “Highly  toxic  material”  means  a 
substance  or  mixture  that  is  known  to 
kill  within  14  days: 

(i)  At  least  half  of  a  group  of  10  or 
more  albino  rats  weigldng  between  200 
and  300  grams  each,  when  administered 
orally  at  a  single  dose  of  50  milligrams 
or  less  per  kilogram  of  body  weight 
(LD50);  or 

(ii)  At  least  half  of  a  group  of  10  or 
more  albino  rabbits  weighing  between  2 
and  3  kilograms  each,  tested  at  a  dosage 
of  200  milligrams  or  less  per  kilogram  of 
body  weight,  when  administered  by 
continuous  contact  with  the  bare  skin 
for  24  hours  (LD50);  or 

(iii)  At  least  half  of  a  group  of  10  or 
more  albino  rats  weighing  between  200 
and  300  grams  each,  tested  at  a 
concentration  in  air  of  200  parts  per 
million  or  less  by  volume  of  gas  or 
vapor,  or  2  milligrams  or  less  per  liter  of 


mist,  fume,  or  dust  when  administered 
by  continous  inhalation  at  a  steady 
concentration  for  one  hour  or  for  four 
hours  when  there  is  difficulty 
maintaining  a  steady  concentration 
(LD50). 

(3)  “Reproductive  toxin”  means  a 
substance  or  mixture  which  is  known  to 
cause  fetal  wastage  or  undergrowth, 
malformation,  growth  retardation,  or 
functional  disorders  in  the  products  of 
mammalian  conception,  or  prematurity 
or  diminished  fertility  in  mammals.  For 
the  purposes  of  this  stay,  it  is  immaterial 
whether  a  specific  locus  of  action  has 
been  identified,  assignment  to  this 
category  being  based  upon  the 
enumerated  end-results. 

A  substance  which  comes  within  one 
of  the  enumerated  hazard  categories 
shall  be  subject  to  the  access  to  records 
requirements  of  29  CFR  1910.20  if  the 
employee  (or  his/her  designated 
representative)  requesting  the  record  is 
or  has  been  exposed  to: 

(1)  any  amoimt  or  concentration  of  a 
substance,  whether  in  pure  form  or  as  a 
constituent  in  a  mixture,  if  it  is  a 
carcinogen  or  reproductive  toxin;  and 

(2)  any  amount  of  a  substance, 
whether  in  pure  form  or  as  a  constituent 
in  a  mixture,  if  it  is  a  highly  toxic 
material  in  concentrations  greater  than 
1.0%  (by  weight). 

Except  as  set  forth  above,  29  CFR 
1910.20  shall  be  in  effect  in  aU  other 
respects.  This  administrative  stay  is 
issued  with  the  understanding  that 
substances  which  are  considered  “toxic 
substances”  under  the  standard  but 
exempt  firom  disclosure  under  the  stay 
are  intended  as  food  ingredients  or 
cosmetics,  subject  to  extensive  Food 
and  Ehug  Administration  regulation  and 
under  work  practices  designed  to 
minimize  employee  exposure. 

[FR  Doc.  81-23163  Filed  S-5-81:  \tS3S  pm] 
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DEPARTMENT  OF  LABOR 
Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

[Docket  Na  H>1120] 

Access  to  Employee  Exposure  and 
Medical  Record^  Proposed  Interim 
Modification 

agency:  Occupational  Safety  and 
Health  Administration.  Labor. 
action:  Notice  and  request  for 
conunents  on  proposed  interim 
modiHcation  of  standard. 

summary:  OSHA  is  hereby  proposing  to 
modify  the  trade  secrets  provision  of  the 
access  to  employee  exposure  and 
medical  records  standard,  29  CFR 
1910.20(f),  to  permit  employers  to 
include  liquidated  damages  clauses  or 
the  like  in  confidentiality  agreements 
which  they  may  require  of  employee 
designated  representatives  prior  to 
disclosing  toxic  substance  information 
which  is  a  trade  secret  This  notice 
solicits  comments  on  the  proposed 
modificatioa.  The  notice  also  aimounces 
that  OSHA  has  requested  a  six-month 
deferral  of  the  briefing  schedule  fi'om 
the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  in  the  consolidated 
challenges  to  the  records  access 
standa^  Industrial  Union  Department, 
AFL-CIO  V.  Marshall,  No.  80-1550  et  al.; 
to  permit  the  Agency  an  opportimity  to 
decide  whether,  and  to  what  extent,  to 
repropose  a  modified  records  access 
standard. 

DATES:  All  data  and  comments  must  be 
received  by  September  21. 1981. 

ADDRESS:  All  comments  should  be 
submitted  to  the  Docket  Officer,  Docket 
No.  H-112D,  Occupational  Safety  and 
Health  Administration,  Room  S6212, 

U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington. 
D.C.  20210.  Telephone  (202)  523-7894. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Martonik,  Occupational  Safety  and 
Health  Administration,  Room  N3608, 

U.S.  Department  of  Labor,  Washington, 
D.C.  20210.  Telephone  (202)  523-8031. 
SUPPLEMENTARY  INFORMATION:  On  May 
21, 1980,  the  Occupational  Safety  and 
Health  Administration  (OSHA)  issued 
its  standard  on  Access  to  Employee 
Exposure  and  Medical  Records.  29  CFR 
1910.20;  45  FR  35212  et  seq.  The  standard 
imposes  three  major  obligations  on 
employers.  First,  employers  are  required 
to  preserve  and  maintain  exposure  and 
medical  records  pertinent  to  an 
employee's  occupational  exposure  to 
toxic  substances  or  harmful  physical 
agents.  20  CFR  1910.20(d).  Generally, 
employee  exposure  records  and 


analyses  based  on  exposure  or  medical 
records  must  be  retained  for  thirty 
years.  29  CFR  1910.20(d)(l}  (h)  and  (iii). 
Employee  medical  records  must  be 
retained  for  the  duration  of  employment 
plus  thirty  years.  29  CFR  1910.^dK1)(i)- 

Second,  throughout  these  time  period 
the  employer  must  assure  access  to 
pertinent  exposure  records  by  the 
exposed  employee,  fellow  employees 
exposed  or  potentially  exposed  to 
similar  job  hazards,  designated 
employee  representatives,  and  OSHA. 

29  CFR  1910.20(e).  Access  to  medical 
records  must  also  be  assured  to  the 
employee  who  is  the  subject  of  the 
records  and  to  OSHA.  Likewise,  access 
to  medical  records  must  be  assured  to 
an  employee’s  designated 
representative,  such  as  the  employee’s 
collective  bargaining  agent,  but.  because 
of  the  privacy  interests  involved,  only  if 
the  employee  has  provided  specific 
written  consent  for  sue  access.  29  CFR 
1910.20(e)(2)(ii)(B);  cf.  §  1910.20(c)(10). 
Employee  and  designated  representative 
access  must  be  provided  at  a  reasonable 
time,  place,  and  manner,  but  in  no  event 
later  than  fifteen  (15)  days  after  the 
request  is  made.  29  CFR  1910.20(e)(1). 
OSHA  access  must  be  provided 
immediatdy  upon  request  29  CFR 
1910.20(e)(3).  Imt  because  of  the 
person^  privacy  interests  affected  by 
access  to  medial  records,  OSHA’s 
access  to  such  records  is  further 
conditioned  upon  compliance  with  the 
procedures  and  protections  which  were 
simultaneously  promulgated  as  29  CFR 
Part  1913. 

Third,  upon  entering  into  employment 
and  annually  thereafter,  employees  are 
entitled  to  be  informed  by  their 
employers  of  their  rights  under  the 
standard  and  of  the  requisite  procedures 
for  exercising  those  rights.  29  CFR 
1910.20(g). 

In  issuing  the  standard,  the  Secretary 
considered  its  potential  impact  on  trade 
secrets.  29  CFR  1910.20(f).  Although 
identities  of  toxic  substances,  levels  of 
exposure,  and  health  status  data  may 
not  be  withheld,  the  employer  may 
delete  any  other  trade  secret  data  which 
discloses  manufacturing  processes,  of 
discloses  the  percentage  of  a  chemical 
substance  in  a  mixture.  In  addition,  the 
provisions  of  the  final  standard  permit 
employers  to  condition  access  to  trade 
secrets  upon  basic  written  agreements 
not  to  misuse  this  information. 

On  May  21, 1980,  the  Industrial  Union 
Department,  AFL-CIO,  petitioned  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  to  review 
the  standard  pursuant  to  Section  6(f)  of 
the  OSH  Act,  29  U.S.C.  655(f),  the 
statute’s  provision  for  exclusive  court  of 
appeals’  preenforcement  review  of 
occupational  safety  and  health 


standards.  Industrial  Union  Dep't,  AFL- 
CIO  V.  Marshall,  No.  80-1550.  'iTie 
Chemical  Manufacturers  Association 
and  the  National  Chamber  of  Commerce 
later  intervened  in  that  lawsuit 

On  July  18  and  21, 1980,  a  number  of 
individuals  and  two  trade  associations, 
the  Association  of  Diving  Contractors 
and  the  Louisiana  Chemical 
Association,  petitioned  the  Fifth  Circuit 
Court  of  Appeals  under  the  same  section 
6(f)  review  provision.  These  cases  were 
transferred  to  the  D.C.  Circuit  under  28 
U.S.C.  2112(a)  and  consolidated  with  the 
pending  lUD  case.  In  addition,  there  is 
an  appeal  pending  in  the  Fifth  Circuit 
Court  of  Appeals  of  a  challenge  to  the 
standard  which  was  brought  in  the 
Western  District  Court  of  Louisiana,  and 
which  the  District  Court  dismissed  for 
lack  of  subject  matter  jurisdiction. 
Louisiana  Chemical  Association  v. 
Bingham,  No.  80-3724. 

The  records  access  standard 
expressed  OSHA's  policy,  which 
became  formalized  after  a  full 
rulemaking  proceeding,  that  employees, 
their  representatives,  and  OSHA  need 
access  to  employer-maintained 
exposure  and  medical  information  in 
order  to  protect  employee  health  and 
safety,  and  that  this  need  is  a  proper 
subject  for  OSHA  regulation.  However, 
since  the  particular  standard  raises 
complex  policy  and  legal  questions 
concerning  issues  which  in  some  cases 
were  resolved  based  on  a  limited 
rulemaking  record  and  which  have  not 
yet  been  fully  reviewed  in  light  of  the 
current  administration's  policies,  OSHA 
has  asked  the  D.C.  Circuit  to  defer  the 
briefing  schedule  for  an  additional  six 
months.  The  purpose  of  this  request  is  to 
permit  the  Agency  adequate  time  to 
scrutinize  all  aspects  of  the  standard, 
including  current  enforcement 
experience;  the  issues  raised  by  the 
litigation;  petitions  for  modification  of 
the  standard  from  trade  associations 
representing  the  flavor,  fragrance  and 
food  manufacturing  industries;  and  other 
comments  on  the  standard  that  have 
been  received  from  numerous  interested 
persons.  After  this  review,  the  Agency 
will  decide  whether,  and  to  what  extent, 
to  propose  modification  of  the  standard. 
Any  reproposal  of  a  modified  records 
access  standard  will  be  subject  to 
complete  rulemaking  procedures. 

In  seeking  this  six-month  deferral, 
OSHA  is  cognizant  of  the  fact  that  the 
records  access  standard  has  been  in 
effect  for  nearly  a  year  for  most  affected 
industries,  and,  with  the  one  possible 
exception  discussed  below,  wishes  to 
maintain  the  status  quo  during  this 
period  of  administrative  review  of  the 
standard.  This  means  (a)  continuation  of 
the  standard  in  effect,  except  as  noted 
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below,  and  (b)  an  extension  of  the 
existing  partial  administrative  stay  for 
the  flavor  and  fragrance  industries  until 
February  15, 1982  (See  FR  Doc.  81-23163 
published  also  in  this  Part  IV  of  the 
Federal  Register). 

The  one  area  where  OSHA  believes 
some  basis  may  exist  for  an  interim 
modification  of  the  standard  during  this 
review  period  involves  designated 
representative  access  to  trade  secret 
information.  As  stated,  the  standard 
requires  disclosure  to  employees  and 
their  designated  representatives  of  the 
chemical  identity  of  toxic  substances, 
even  if  trade  secret,  but  permits  the 
employer  to  condition  access  to  the 
trade  secret  upon  a  written  agreement 
“not  to  use  the  trade  secret  information 
for  the  purpose  of  commercial  gain  and 
not  to  permit  misuse  of  the  trade  secret 
information  by  a  competitor  or  potential 
competitor  of  the  employer.”  29  CFR 
1910.20(f)(3).  In  explaining  this  provision 
the  preamble  stated,  “this  provision  is 
intended  to  enable  employers  to 
establish  a  basic  contractual  obligation 
not  to  misuse  trade  secret  information, 
but  may  not  be  used  as  a  pretext  for 
more  onerous  requirements  such  as  the 
posting  of  penalty  bonds,  liquidated  or 
punitive  damages  clauses,  or  other 
preconditions."  45  FR  35275. 

In  its  preliminary  consideration  of  this 
matter,  OSHA  is  satisfied  that,  with 
respect  to  employee  access  to  trade 
secret  information,  no  immediate  change 
is  necessary  regarding  the  authorization 
of  confidentiality  agreements,  as 
qualified  by  the  preamble,  to  protect  the 
employer’s  trade  secret  interests.  This  is 
so  not  only  because  breach  of  the 
agreement  can  lead  to  a  judicial  action 
resulting  in  monetary  damages,  but 
because  such  a  breach  can  be  treated  as 
an  internal  disciplinary  matter  (see 
interpretation  No.  4  in  FR  Doc.  81-23163 
published  also  in  this  Part  of  the  Federal 
Register).  Disciplinary  sanctions 
available  to  the  employer  should  in 
almost  all  cases  deter  employees  from 
misuse  or  negligent  use  of  the 
information  provided  to  them  on  a 
privileged  basis.  Furthermore,  since 
many  employees  have  access  to  trade 
secrets  as  part  of  their  job,  employers 
have  considerable  experience  with  the 
use  of  conHdentiality  agreements  to 
protect  trade  secrets  from  unauthorized 
employee  disclosure. 

With  respect  to  designated 
representative  access  to  trade  secret 
information,  employers,  unlike  their  * 
relationship  with  employees,  lack 
comparable  disciplinary  authority  which 
can  make  basic  confidentiality 
agreements,  as  contemplated  by  OSHA 
when  it  issued  the  standard,  effective 


deterrents  to  wrongful  behavior.  In  the 
absence  of  disciplinary  power,  any 
prohibition  on  the  use  of  meaningful 
preconditions  to  access,  such  as 
liquidated  damages  clauses,  does  not 
simply  leave  employers  to  their  common 
law  or  private  remedies,  but  may  in  fact 
seriously  restrict  the  available  remedies. 
Moreover,  reasonable  preconditions 
such  as  liquidated  damages  clauses, 
which  are  consistent  with  current 
business  practice,  would  not  appear  to 
pose  the  same  barrier  to  use  of  the 
access  right  for  a  union  that  it  would  for 
an  individual  employee,  whose  financial 
resources  are  presumably  much  less. 
Thus,  the  symmetry  which  OSHA  tried 
to  maintain  between  individual 
employee  and  designated  representative 
access  to  trade  secret  information  may 
in  fact  have  left  the  employer 
considerably  more  vulnerable  to 
possible  misuse  of  disclosed  trade  secret 
information  when  required  to  provide 
access  to  such  information  to  a 
designated  representative. 

OSHA  believes  that  this  vulnerability 
to  potential  misuse  of  trade  secret 
information  may  constitute  irreparable 
harm  to  the  employer,  who  may  be  faced 
with  the  choice  of  disclosing  a  valuable 
trade  secret  to  a  designated 
representative  without  adequate 
protection  or  subjecting  itself  to  an 
OSHA  enforcement  action  for 
noncompliance  with  the  standard. 
Accordingly.  OSHA  hereby  proposes  an 
interim  modification  of  the  standard  to 
permit  an  employer  to  condition 
designated  representative  access  to 
trade  secret  information  upon  the 
entering  of  confidentiality  agreements 
which  may  incorporate  protective 
devices  such  as  reasonable  liquidated 
damage  clauses  and  the  like. 

If  adopted,  the  proposed  interim 
modification  will  not  go  into  effect  until 
after  the  close  of  a  public  comment 
period,  which  shall  be  open  until 
September  21, 1981.  OSHA  hereby 
invites  ail  interested  persons  to  submit 
written  comments,  views,  and  data 
relating  to  this  issue  to  help  it  determine 
whether  the  proposed  action  is 
warranted  and,  if  so,  what  its  precise 
form  should  be.  In  particular,  OSHA 
solicits  comments  with  respects  to  the 
following  questions: 

(1)  What  has  been  the  experience 
under  the  records  access  standard  with 
designated  representative  requests  for 
access  to  records  containing  trade 
secrets?  Have  employers  complied  with 
such  requests,  and  if  so,  what  kinds  of 
agreements  have  been  entered  into?  Has 
there  been  misuse  of  disclosed 
information,  e.g.,  unauthorized 
redisclosure?  How  does  this  experience 


compare  with  employee  access  to  such 
information?  How  effective  is  the 
sanction  available  under  the  National 
Labor  Relations  Act  of  depriving  a  union 
of  access  to  future  information  for 
misuse  of  confidential  business 
information,  NLRB  v.  Abell  Co.,  104 
LRRM  2761,  2763  (4th  Cir.,  July  2. 1900)? 

(2)  If  additional  conditions  are 
permitted,  how  and  by  whom  should 
disputes  over  the  validity  of  a  trade 
secret  claim  be  resolved?  Who  or  what 
body  should  resolve  impasses  over  the 
terms  of  a  confidentiality  agreement  and 
how  formal  or  informal  should  such  a 
mechanism  be? 

(3)  What  limitations,  if  any,  should 
OSHA  place  upon  the  conditions 
available  to  an  employer  in  order  to 
keep  them  reasonable?  Should 
distinctions  be  made  between  penalty 
bonds,  which  require  an  advance 
posting  of  money,  and  damage  clauses, 
which  do  not;  or  between  liquidated 
damages,  which  bear  a  relationship  to 
anticipated  losses,  and  punitive 
damages,  which  may  go  beyond  such 
foreseeable  losses?  How  readily  could  a 
union  or  other  designated  representative 
obtain  a  surety  bond  from  a  bondsman 
to  assure  against  possible  breach  of  a 
confidentiality  agreement? 

(4)  Should  OSHA  specify  what  would 
consitute  breach  of  a  confidentiality 
agreement?  For  instance,  should  OSHA 
state  that  redisclosure  by  a  local  union 
to  the  international  or  to  affected 
employees,  under  the  same  terms  of  the 
agreement,  would  be  permitted,  but  that 
disclosure  to  a  newspaper  is  not?  Is  it 
necessary  to  state  that  unauthorized 
negligent  or  intentional  redisclosures 
would  constitute  a  breach,  but  that  a 
designated  representative  cannot  be 
held  to  a  standard  of  strict  liability? 

How  do  other  Federal  agencies  or  state 
law  address  these  matters  in 
comparable  situations? 

All  comments  should  be  submitted  in 
quadruplicate  by  September  21, 1981,  to 
the  OSHA  Docket  Officer,  Docket  No. 
H-112D,  Room  S6212,  U.S.  Department 
of  Labor,  200  Constitution  Avenue,  NW. 
Washington,  D.C.  20210;  telephone  (202) 
523-7894.  All  comments  received  in 
response  to  this  notice  will  be  available 
for  inspection  and  copying  at  the  Docket 
Office. 

(Secs.  6(b).  8(g).  84  Stat.  1593, 1600  (29  U.S.C 
655, 657);  Sec.  4  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553). 

Signed  at  Washington,  D.C..  this  4th  day  of 
August  1961. 

Thome  G.  Auchter, 

Assistant  Secretary  of  Labor. 
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